Order pursuant to the Debtors’ First Notice filed with the Court on or about December 17, 2004,
As set forth herein, as a result of (i) the Debtors’ sale of substantially all of its assets w Comtel
Telecom Assets, L.P. and (ji) entry into a proposed Stipulation with the SBC Yelcos {described
herein), the provisions of the Carrier Gonsent Order are no longer sufficient o adequakely protect
Unipoint. Accordingly, Unipoint seeks additional adequate protection from that provided .in the
Carrier Consent Order.

5. Since before the Petition Date, the Debtor and Unipoint have been dofendants in-
litigation commenced by certain SBC Telcos as plaintiffs pending in the federal district court for the
Eastem District of Missouri, Case No. 4:04CV1303CE} ED. Mo.) {the “Missouri Litigation”). dn
the Missouri Litigation, the SBC Telcos have sued to recover certain access changes they claim are
owed by the Debtors and Unipoint, In addition, prior to the Petition Date, the Debtors commenced
an FCC action relating to the SBC Telcos styled Petition for Declaratory Riding that VarTec
Telecom, Inc. is not Required to Pay Access Charges{August 20, 2004){the “FCC Action”). The
FCC Action constituted an important protection to Unipoint because it (1) assured Unipoint that
Vartec was taking appropriate and timely action to have the FCC determine the issue and {2)
assured Unipoint that Vartec was taking appropriate and timely action to bear its part of the expense
and effort to determine the issue,

6. On June 17, 2005, the Debtors filed their Motion for Authority to Sell Assets Feee
and Clear of All Liens, Claims, Rights, Interests and Encumbrances and for Related Relief. On
July 29, 2005, this Court entered its Order (A) Approving this Sale Free and Clear of All Liens,
Claims, Rights, Interests and Encurnbrances to Comiz! Investments LLC and (B) Granting Related

Relief (Substantially All of the Debtors’ Remaining Assets) {the “Sale Motion”), seeking approval
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for the sale of substantially all of their assets to Leucadia National Cotporation, the stalking horse
bidder, or a higher bidder.

7. At an auction held on July 25, 2005, Comtel dnvestmeats, LLC (“"Comtel™) was the
winning bidder. On July 27, 2005, this Court considered the Sak Motion. On July 29, 2005, this
Court entered its Order (A) Approving this Sale Free and Clear of All Liens, Claimns, Rights,
Interests and Encumbrances to Comtel investments }.C and 4B) Granting Related “Relief
(Substantially All of the Debtors’ Remaining Assets). Therein, the Court approved the sale of |
substantially all of the Debtors’ remaining assets to.Comtel. ‘Connel Telecom Assets, L.P. (“Comtel
Telecom™) is the assignee of ‘Comtel. Comtel Telecom has entered into an Asset Purchase
Agrecment (the “APA”) with the Debtors.

8. Pursuant to a proposed stipulation (the “Stipulation™) between the Debxors, the
SBC Telcos, Comtel Telecom and Rural Telephone Finance Cooperative (“RTFC”), the secured
creditor, on the final closing date of the APA, mutual releases between and among the SBC Yelcos
and the Debtors shall become effective and, inter alia, the Debtors shall dismissed with prejudice
from the Missouri Litigation, feaving Unipoint as the sole solvent defendant therein. In addition,
pursuant to the Stipulation, the FCC Action shall be withdrawn and the Debtors and<Comke] have
agreed that neither the Debtors nor Comtel Telecom shall se-assert ¢he RCC Action.

9. The APA contemplates that Comtel Telecom shall provide management services o
the Debtors for the supervision and management of the Debtors’ businesses through the Final
Closing Date. To date, Unipoint has not heard directly fiom Comiel Telecom with respect 4o its
anticipated use of Unipoint’s enhanced technology platform and the potential ismvpact that such use
may or will have on the Missouri Litigation. Moreover, the Debtors’ and Comiel’s agreement with

SBC to dismiss the FCC Action and to not re-assert it has the effect of eliminating thc Debtors’
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defense to the Missouri litigation, Once the Debtors agree to delay or forego the FCC Action, it
places additional delay and risk on Unipoint that the FGC will not finally pronounce the obvious
the ultimate issue of whether local access chasges are due for traffic transmitted across an ESP so
that SBC will be precluded from using the AT& T decision as an anti-competitive wedge.

10.  The primary beneficiary of the Sale Motion is, of course, RPFC. As of the Petition
Date, the total alleged outstanding obligations to RTFC consisted of (i) a 4erm loan of
approximately $154,000,000.00 and (ii) a revolving line of credit with a total commitment of
$70,000,000.00. Comtel’s winning bid of $82, 100,060.00 obviously does not provide for payment
in full of RTFC’s alleged secured claims. Moreover, the various budgets negotiated by the Debtors
and approved by the Bankruptcy Court relating to use of cash collateral and the obtaining of post-
petition financing do not include amounts to indemnify and/or otherwise provide protection t0
Unipoint. Given the sale of substantially all assets, it may teasonably be anticipated that the
Debtors’ estates shall be administratively insolvent and that no administrative expense not
specifically budgeted or carved-out will be payable. Thus, RTFC and Comtel shall benefit from the
Debtors’ use of Unipoint’s enhanced services platform, leaving Unipoint to bear the risks of such
continued use.

L
ARGUMENT AND AUTHORITIES

A Request for Additional Adequate Protection

1. Pursuantto 11 USC. §§ 105, 361, 363 and 365, Unipoint requests that the Court
provide additional adequate protection with respect claims and chasges related to the Debtors® use
of Unipoint’s enhanced technology platform as provided under the MSA. Cf. n re Tudor AMotor
Lodge Assocs, L.P, 102 BR. 936, 953-54 (Bankr. D. NJ. 1989) (recognizing the elasticity of
adequate protection, “‘susceptible to differing applications over a wide range of factual situations,”.

5
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incleding non-debtor parties to executory contracts). As noted above, the Court has approved the
APA which allows the Debtors to delay assumption or rejection of executory contracts pending the
Final Closing. During that time period, Comtel Felecom shall manage and operate the Debtors
assets, Pursuant to the proposed Stipulation, the Debtors are 10 be dismissed with prejudice from
the Missouri Litigation. However, the claims asserted against Unipoint by the SBC Telcos in the
Missouri Litigation are not resolved via the Stipulation, including claims which arise and relate to
the Debtors’ use of Unipoint’s enhanced technology platform. Accordingly, although certain of the
claims asserted in the Missouri Litigation against Unipoint are directly relased to the Debtors’ use of
Unipoint’s enhanced technology platform, Unipoint should not have to bear the risks and burdens
of such use without the Debtors escrowing funds in an amount to be determined by the Court after
notice and hearing, on a monthly basis, for indemnification of Unipoint as required under the MSA.
Prior to the Debtors’ entry into the APA, Unipoint provided certain services relating to Unipoint’s
enhanced technology platform. Based upon Comtel Telecom’s management services under the
APA, Unipoint will have little input or knowledge regarding the Debtors’ traffic.

12.  To provide Unipoint with adequate protection during the period of time prior to
assumption or rejection of the MSA, the Debtors should be required o escrow funds, on a monthly
basis in an amount to be determined by the Court afler notice and hearing, to indemnify Unipoint
for any and all claims, damages, charges and/or fees which Unipoint may incur as a result of the
Debtors’ use of Unipoint’s enhanced technology platform and any litigation brought or continued
by the SBC Telcos and/or any other person or entity resulting from that use unti] the MSA is cither
assumed or rejected. Such escrowed funds should be in an amount sufficient to provide
indemnification of, but not be limited to, any damages or charges imposed in the Missouri

Litigation and attorneys’ fees going forward.
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13.  The MSA expressly provide for such indemnification and termination. Section 8.3

provides, in relevant part:

[Debtor] shall indemnify and hold harmless {Unipoint] and any third party or
affiliated provider, operator or maintenance/repair contractor of facilities
employed in connection with the provision of Services or Ancillary Service
(all of which shall be referred to as “Providers™) against and from any court,
administrative or agency action, suit or similar proceeding, whether <ivil or
criminal, private or public, brought against Providers arising out of or related '
to the contents transmitted hereunder (over {Unipoint]’s network or otherwise)
including, but not limited to claims, actual or alleged, relating to any violation
of copyright law, export control laws, failure to procure Consents, failure to
meet governmental or other technical broadcast standards, or that such
transmission contents are libelous, slanderous, and invasion of privacy, or
otherwise unauthorized or illegal. {Unipoint] may terminate or restrict any
transmissions over the network if, in its reasonable judgment, (a) such
actions are reasonably appropriate to avoid violation of applicable law;
or (b) there is a reasonable risk that criminal, <ivil, or administrative
proceedings or investigations based upon the transmissions contents shall
be instituted against Providers. {Debtors] agrees not to use Services or
Ancillary Service for any untawful purpose, including without limitation
any use, which constitutes or may constitute a violation of any local, state
or federal obscenity law.

MSA § 8.3 (emphasis added). Section 8.4 of the MSA provides additional grounds for such
indemnity. It states:

Each party shall indemnify, defend and hold harmiess the other party, its
members, shareholders, affiliates, directors, officers, employees, agents,
successors, and assigns (coliectively, “Assigns”), from any loss, debt, liability,
damage, obligation, claim, demand, judgment or settlement of any kind,
including, without limitation, reasonable attomeys' foes and other
disbursements {collectively, Damages”), arising out of or sustained in any
claim, suit, proceeding or action commenced by any third party based upon
the indemnifying Party’s, or its Assigns’, gross negligence or willful
misconduct in connection with the performance of its obligations and dutics
under this Agreement. The indemnified Party shall promptly notify the other
Party in writing of any such claim, suit, proceeding or action. This Section
8.4 shall survive termination of this Agreement.

MSA § 8.4.
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14.  Based upon the foregoing, Unipoint requcsts, s adequate protection, that the
Debtors be required to escrow funds in an amount sufficient to provide payment of Unipoint’s
indemnity claims which, in addition, should be granted an adminiserative priority under 11 US.C. §
503(b) and included in any operating budget under the .

15.  “A dcbtor-in-possession which elects 0 receive benefits from the other party 4o an

executory contract pending a decision (o reject or assume the contract’ must, nevertheless, pay for

the reasonable value of those services.” In re Travelot Co., 286 B.R. 462, 466 Bankr. SD. Ga.
2002) (quoting NLRB v. Bildisco & Bildisco, 465 U.S. 513, 79 L. Ed. 2d 482, 104 S. Ct. 1188,

(1984). That value, “depending on the circumstances of a particular contract, may be what is

specified in the contract.” Bildisco, 465 U.S. at 531, 104 8. Ct. at 1199; see afso Goldin v. Pumam

Lovell, Inc. (In re Monarch Capital Corp.), 163 BR. 899, 907-908 (Bankr. D. Mass. 1994) {non-
debtor party to pre-petition contract was entitled to reasonable value of services actually conferved
on debtor during post-petition, pre-assumption/rejection period).

16.  Likewise, in the case of In re StarNet, Inc., 355 ¥.3d 634 {7th Cir. 2004), the 7th
Circuit recently stated

[n]either § 365(a) nor anything else in bankruptcy law entitles debtors to more

or different services, at lower prices, than their contracts provide. Section

365(a) gives debtors a right to walk away before the contract’s end (Wwith the

creditor’s entitlement converted 1o a claim for damages), not a right to obtain

extra benefits without paying for them. In the main, and here, bankrupicy law
follows non-bankruptcy entitlements.

Id. at 637 (citing Bildisco, 465 U.S. 513, 79 L. Ed. 2d 482, 104°S, Ct. 1188; Raleigh v. fllinois Dept

of Reverue, 530 USS. 15,20, 147 L. Ed. 2d 13, 120°'S. Ct. 1951 (2000); Butner v. United States, 440
US. 48, 59 L. Ed. 2d 136, 99 S. Ct. 914 (1979)). The 10th Circuit has expressed similar views in
Country World Casinos, Inc. v. Tommyknocker Casino Corp. {In re Country Worid Casinos, Inc.),
181 F.3d 1146 (10th Cir. 1999), in upholding “the principle that a party 40 a contract cannot claim
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its benefits where he is the first to violate its terms.™ Id. at 1150 {quoting Hestern Plains Serv.
Corp. v. Ponderosa Dev. Corp., 769 F2d 654, 657 (10th Cir. 1985)). See also, Cajun Elec.
Members Comm. v. Mabey (In re Cajun Elec. Power Coop., Inc.), 230 BR.693, (Bankr. M.D.La.
1999), {(assumption not permitted where structure of ongoing performance is breach of agreement).

17.  Here, several things will happen that upend the rationale and plain language of the
Master Services Agreement. First, the Debtors are required not to put traffic onto Unipoint’s
enhanced platform that would subject Unipoint to liability or attomeys’ fees defending even
specious claims. Second, Vartec is required to indemnify Unipoint for any liability or attomeys’
fees occasioned by such conduct. - Prior to the approval of Comiel as the purchaser and the entry by
the Debtors and Comtel into the Stipulation, Unipoint was one of three defendants. Unipoint will
be the only remaining solvent defendants subject to its ability to plead in Comtel and/or Vartec as
third party defendants going forward. Indeed, absent bankruptcy, the MSA gives Unipoint the
choice of requesting indemnification or terminating its services if it was in doubt of the Debtors’
ability to indemnify it. Because the Debtors are weleased from liability, they have no further
incentive 10 cooperate with Unipoint in avoiding local access chages prior to the Final Closing
under the APA. Unipoint’s contract requires that Unipoint be indemnified for any such charges.
The Debtors and the RTFC cannot profit from Unipoint’s services without shouldering the
corresponding burden of indemnification as an administrative expeﬁse, in other words, if the estate
is to benefit from the MSA, it must comply with all of its terms, not just some of them.

18.  The Carrier Consent Order was negotiated and cmcwd in the carly days of the case
and, given the sale of substantially all of the Debtors® assets, no longer provides sufficient
protection to Unipoint. By its terms, the Carrier Consent Order merely provides a invoicing and

“true-up” mechanism for the Debtors and their carriers or service providers for post-petition service
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charges. The Carrier Consent Order does not contemplate a sale of all assets by the Debtors, or the
type of litigation claims which may now be incurred by Unipoint as a sesult of the sale and the
proposed Stipulation. Unipoint requests that the Carrier Consent Order be supplemented to provide
Unipoint with the additional adequate protection set forth herein.
B. Motion to Compel Assumption or Rejéction

19.  In the alemative to Unipoint being provided adequate protection in the form of
escrowing funds sufficient to fund any administrative claim for indemnification, Unipoint sequests
that the Debtors be required to assume or reject the MSA. Under the standards of determining what
constitutes a reasonable time to assume or reject under section 36X(d)(2), the court should consider:
(i) the damage the non-debtor will suffer beyond the compensation available under the Bankruptcy
Code; (ii) the importance of the contract to the debtor’s business and reorganization; {jii) whether
the debtor has had sufficient time to appraise its financial situation and the potential value of its
assets in formulating a plan; and (iv) whether exclusivity has terminated. Theater Holding Corp. v.
Mawro, 681 F.2d 102, 105-06 (2d. Cir. 1982); In re Hernandez, 287 BR. 795, 806 (Bankr. D. Ariz.
2002). Under these factors, given the Debtors’ likely administrative insolvency and the sale of
substantially all of its assets to Comtel, and given the undue risks which are being placed upon
Unipoint as described herein, requiring assumption or rejection at this time is entirely appropriate.
See, e.g., In re Templeton, 154 B.R. 930, 933 (Bankr. W.D. Tex. 1993) {creditor suffering an
economic Joss warranted assumption or rejection); accord In re Texas Import Co., 360 F.2d 582,
584 (5" Cir. 1966) (creditor may ask cout to compel assumption or rejection).

20. Under the terms of the APA, 5.11{c), risk of administrative claims for essumed
contracts shifts to the Buyer. Under thesc terms, at any time prior to Final Closing, the Buyer may

designate contracts to be assumed, and, upon assumption, the Buyer takes full responsibility for any
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cure costs and liability. In addition, the terms of the MSA are relatively low-risk term permitting
termination of services on relatively short notice. As such, assumption would not pose an undue
risk on the estate compared to the risk being bomne by Unipoint.

WHEREFORE, PREMISES CONSIDERED, Unipoint Holdings, Inc. respectfully
requests that after notice and hearing, the Carrier Consent Order be supplemented to provide
additional adequate protection to Unipoint as described herein pursvant to 11 U.S.C, §§ 105,
361, 363 and 365, or, in the alternative, to require the Debtors to assume or reject the MSA,
and for any such other and further relief to which Unipoint may be justly entitled.

Respectfully submitted,

BROWN McCARROLL, L.L.P.
111 Congress Avenue, Suite 1400
Austin, Texas 78701
512-479-1141

512-226-7320 (selecopy)

By:_{s/ Kell C. Mercer

Patricia B. Tomasco
Texas Bar No. 01797600
Stephen W, Lemmon
Texas Bar No. 12194500
Kell C. Meroer

Texas Bar No. 240075668
Susana Carbajal

Texas Bar No. 24045616

ATTORNEYS FOR UNJPOINT
HOLDINGS, INC.

CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing document has been sent,
via ECF (as indicated) or United States first-cless mail, to all pasties listed on the attached
Service List. on this 17" day of August, 2005.

/s/ Kell C. Mercer
Kell C. Mercer
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1 AT&T MASTER AGREE] L
MA Referonce No. 0Jen

CUSTOMER {“Customer”) 1 ATAT (“"AT&TT)
Transcom Enhanced Servicas, LLC AT&T Corporation
CUSTOMER Acidress ATAT Address
1825 W. John Carpenter Fresway #500 56 Corporate Deive,
irving : 1 Bridgewaler, NJ 0BBO7 .
™ 75063 USA

1 CUSTOMER Centact ATAETY Contaet —
Neme. Ched Frezler Master Agresmant Support Tesm
Tite: President . 1Emal: mostiBeticom
Telaphone: 972:792-3745
Fax: 572-880-2775
Email:

This Agreement consists of the atlached General Terms and Condiions and el schedules, exhibits and service order
or subsequently signed by the parties, ond that reflerence this .
Agreement {collectivaly, this “Agreement”). In the evenl of 8 conflict between the -General Terms and Conditions and
any Attachment, the Attachment shalt {ake precedence. .

attachments ("Attachments”} appended hetelo

This Agreement shall become effective when signad by authorized representztives of both parties and shall continue in
effoct fof a8 long as any Atlachment remeins in etfact, uniess carier termineted in accordance with the provisions of
ihis Agresment. The lerm of each Attachment Is stated in the Attachment.

AGREED: ‘ AGREGED:
CUSTOMER: Transcom Enhanced Services, LLC ATET: ATAT Corp. (f Intemational Insert nsme of ATET
. . Signing Entity)
By >
Ruthorzed Signature) | - m ;mu,.)
had Frazier LY S
{Typed ¢ Printed Name) = - {Typed or Printed
L}
esiden b
(Tie) { {0 )
l(z3/03 2o
{Dala) (Dnte) 7
Exhibit A APP 0227
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GENERAL TERMS AND-CONDITIONS

The following terms and conditions chall apply fo the
provision and use of Servicos provided by ATAT
pusuant 1o this Agreemend.

Any ATAT AfRiate or Cusiomer AlMiale may sign sh
Altachment in ks own name and such Alfiliate contract
will be.consitered » separats, but associaled, contract,
incorporating these General Terms and Condiions
{with the Affisla Deing substituied for ATAT and
Customer, as applcabls); provided, l\oww-, M
ATET ang Customer sholl be responsible for

re.pegm Affilates’ parformence pursuant o nwh-

19 DEFINITIONS

1.4 “Affillats” of a party means any entily thal controls,”

is controled by or s under common control with such

parly.

1.2 "ATAT, for purposes of all romedies and limitations
of Babllity sei forth In this Agreement of any Attachmaent
maans ATRT, its Affilstes, and s and thelr employess,
directors, officers, agems, eprasantatives,
subconireciors, htewonnedinn sarvica providers and

supplors.
1.3 “AT&T Scftware® meang all Softwars other than
Thied-Party Software,

information made avallable by means of an HTML “hot
Sok”, & third party posting or similar means) In connaction
with 2 Servics, including a¥l trademarks, sarvice marks
and domain names contained thersin, Cusiomer and
User data, and the contents of any bubetin boards or chet
forums, and, aff updales, upgrades, modificstions and
other versions of any of the foregoing,

15 “Customer”, for purposes of of remadies and .
fimitations of iability set forth in this Agresment or any *

Aftachment means -Customer, its Allikates, and ks and
thelr employees, direciors, officers, sgents, end
represaniatives,

1.6 “Oumages” mesns coflactively all injury, damage,
liablity, loss, penalty, inlarest and sxpense Incurred.

1.7 “INFORMATION" means propristary information of
sither party that ls dclosed 10 the cther party in the
course of performing this Agreement, provided such
information {excepl for Customer Conderd) Is in wiilen or
othet tangible form thot Is clesrty marked as “proprietary”
or “confidential,

1.8 “Marks” means esch party’s trods names, kogos,
trademsrks, service marks of other Indicls of origin,

1.8 “Servics® means the service andior equipmont
provided uncer the applicable Attachment.

1.10 “Soltwere® means all softwore and associated
written and eloctronic documentation and data fumished
pursuant (o the Attachmenis.

1.11 "Third-Party Softweres™ means Software that bears »
copyright notice of an unrelated third paity.

1.12 "User” mesns snyohe who USes Of SOCOSSOE BNy
Service purchesed by Customar under this Agresment,
Inciuding Customer Affi%ales.

20 CHARGES AND BILLING

21 Customer shall pay ATAT jor Cusiomers snd
Users' use of the Services sl the rates and charges
specified in the Attachments, without deduction, celoff of

Paga2ofb

ATA&T PROPRIETARY

of 1.5% per month (18% par.annum) or the madawm
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rote aliowed by taw, must be paid upoh ATAT's notice of

~ the resuls of tha knvestigation,

X B _RESI‘ONSIBILI'I‘)ESOFTHEPAR'I}ES
3.1 AT&T agrees 0 provide Services to Customer,
subject 10 the avalabilty of the Services in accordance

in this Agreoment or [nlerferes with ATAT'a abiky
provide Servicas to Cusiomer or others or'has resson
believa that Customar's or Users’ use or Content may

approvel of Customers or Users’ uss or Content. ATET
will use rezsonabla efforts 10 provide notica to Cuslomer
bafore taking action under this Section.

4.0 USE CF INFORMATION

4.1 This Agreement shetl be desmed to bs ATET and
Cuslomer's INFORMATION, Customer’s Contanl chall
ba deemed lo be Customar’'s INFORMATION.

4.2 Esch panty’s INFORMATION shall, for a period of
throe (3) years fohowing its disclosurs {eacept in the case
of Software, for an indefinile perod): () be held in
confidence; (i) be used and transmitisd between
couniries only for purposes of performing (his Agreement
(inctixiing In the cass of ATET, the abilty 1o monltor and
record Customer transmissions In order 10 detect frevd,
chock quallty, and 0 operale, maintain and repeir the
Sarvices) snd .using the Services; and {§) nol be

competilons of the other pa

2
g
i
x
i
]
g
£

information that: {f) Is indepandently developad
recaiving party, of (i} 1s lawiully recelved by the recelving
paty froe of any obligation 10 keap H confiduntiel; or (i)
becomes generally evailabie 10 the public other than by
breach of this Agreement,

4.4 Both partles ogree 1o comply with privacy laws
ppplicable to thelr rospective businessas. Customer
shall obtain eny User congants legally requined relating 1o
tandiing of User's Content. i Customes bellaves that, in
the course of providing S ervicas under this Agresment,
ATAT wil have sccess 10 date Customer doas not wanl
AT&T personnel lo comprghend, Cusiomar should
encrypt such data so that il will Se unintaligible,

5.0 PUBLICITY AND MARKS

Page 3 of 6

. withott the other

ATRT PROPRIETARY

i
|
v

i .
' A78T MA Refarence No.

5.1 Neiher party may Issue any pubiic siatements or
sanouncements releting % this Agrosment

52 Each paty agrees not b dispisy or use,
sdvertising or o thoswies, s ny of the other parly's- Marks
prior written consent, provided
that such consent may be revoked of any time.

5

" 80 SOFTWARE

8.1 ATAT grants Cusiomer & porsonsl,

. The
Softiware shall &t all times ramain the sols and exclusive

property of ATRY or Rs supplens,

82 MMMWGWA\'&T
Solware, that Cusiomer shall be pamitted In
make two {2) coples of ATAT Softwars, one for archive
and the cther for disssier recovery sas. Any copy
must contaln the same copyright notices and propristary
markings as the original Software.

8.3 Cusiomer shall sssws that Cusomers Users
comgply with the terms and conditions of this Article 8,
6.4 The tsrm of the ficenss granted hereunder shall be
colemninous with the Attachmenl which covers he
Software and/or relaled Services.

condions thet are pmvided with ey

SoRware and, iy the event of » confiicy, such Third-Party
ferrne and conditions -will take precedencs over this
Article § as 10 such Third Pasrty Softwere.

5.8 ATAT warmants that all ATAT Software will porform
substantially in accordance with Its applicable published
spacifications for the term of the Attachment that covers
the Software.  If Customsr returns 10 ATAT, within such
period, any AT&T Sofltware that does not comply with this
wararty, then ATAT, at its option, Wik olther repek or
raplace the portion of the ATAT Softwars thal doss nol
comply or refund any amount Customer prepaid for the
time periods following retum ol & uch { ellad of delective
ATAT Softwars o ATET. This weuranty witt spply only If
the ATAT Software {5 used In acoordance with the tenvs
of this Agresment end i3 not allered, modified or
tampered with by Cusiomar or Lisers.

7.0 ADJUSTMENTS TO MINIMUM  ANNUAL
REVENUE COMMITMENTS

In the event of a business downtum beyond Cusiomers
control, of 8 corporsle dhvestiture, merger, acquisilion or
significant restructuring or recrgmnizetion of Customer's
business, of network optimization using olher ATAT
Sefvicas, of reduction of ATAT'S ralos and charges, or
force m ajeurs events, any of which significantly impairs
Cuslomars ablity lo m eel C usiomer’s minimum snnual
revenve commiments, ¥ any, under en Atachment,
ATST wH offer o adjust the affected minknum annusl
reverwe comynimenis %0 a8 lo reflect Customers
reducad traific volumes, sker teking into sccount the
oftect of such a reduction on AT&T'S costs and the ATET
prices thal would otherwise be avifisbla al the revised
minkmum snhual revenus commitmant lovels, K the
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anddsoﬂaldmpu.lnonedby&uhmuprbrb
Altachiment.

amendment or replacemant of the alfectad
8.0 FORCE MAJEURE

foregoing, excapt that Cuslomers obligalion to pay
chargss incurred for Services receivad by Custorner shall
not be excussd. ]

20 LIMITATIONS OF LiaBiLITY

9.1 EMHER PARTY'S ENTIRE LIABLITY AND THE
OTHER PARTY'S EXCLUSIVE REMEDIES, FOR ANY
DAMAGES CAUSED BY ANY SERVICE DEPECT OR

DAMAGE NEGLIGENTLY CAUSED BY A PARTY, OR
DAMAGES ARISING FROM THE WRLFUL
MISCORDUCT OF A PARTY OR ANY BREACH OF
ARTICLES 4 OR 5, THE OTHER PARTY'S RIGHT TO
PROVEN DIRECT DAMAGES:

iy FOR DEFECTS OR FMLURES OF SCFTWARE,
THE REMEDIES SET FORTH IN ARTICLE 8;

{#] FOR INTELLECTUAL PROPERTY
INFRINGEMENT, THE REMEDIES SET FORTH IN
ARTICLE 11;

(v) FOR DAMAGES OTHER THAN THOSE SET
FORTH ABOVE AND NOT EXCLUDED UNDER THIS
AGREEMENTY, EACH PARTY'S LIABILITY SHALL BE
UMITED TO PROVEN DIRECT DAMAGES NOT TO
EXCEED PER CLAM (OR IN THE AGGREGATE
DURING ANY TWELVE (12) MONTH PERIQD) AN
AMOUNT £QUAL TO THE TOTAL NET PAYMENTS
MADE BY CUSTOMER FOR THE AFFECTED SERVICE
IN THE RELEVANT COUNTRY DURING THE THREE
(3) MONTHS PRECEDING THE MONTH IN WHICH THE
DAMAGE - OCCURRED., THIS SHALL NOY LIMIT
CUSTOMER RESPONSIBILITY FOR THE PAYMENT OF
ALL PROPERLY DUE CHARGES UNDER THIS
AGREEMENT.

(v} THE LIMITATIONS IN THIS SECTION 9.1 ARE NOT
INTENDED TO PRECLUDE A PARTY FROM SEEKING
INJUNCTIVE RELIEF FROM A COURT OF
COMPETENT JURISDICTION IN THE EVENT OF A
VIOLATION BY THE OTHER PARTY OF ARTICLE 4 OR
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ARTICLE 5 OR CUSTOMER'S OR USERS' VIOLATION
OF SECTION 3.2 OR ARTICLE 8,

SPECIAL DAMAGES mu.uompum
WITHOUT LIMTATION, DAMAGES FOR LOST -

AGCESS
INYERCONNECTION THE SERVIGES Wm-l
APPLICATIONS, ﬁQUIPIEN'I’ SERVICES, CONTENT
OR NETWORKS PROVIDED BY CUSTOMER OR
THIRD PARTIES; SERVICE LEVELS, DELAYS OR
INTERRUPTIONS {EXCEPT WHERE A CREDIY 8
EXPUCITLY SET FORTH IN AN ATTACHMENT OR
SERVICE GUIDE) OR LOST OR ALTERED MESSAGES .
ORTRANSMESSICNS OR, UNAUTHORIZED AMCCEGS
TO THEFT, ALPERATION, L0388 On
DEGTRUGTKON OF ‘CUSTOMER, USERS' OR THIRD

PARTIES' APPLICATIONS, CONTENT, DATA,
PROGRAMS, INFORMATION, NETWORK OR
SYSTEMS,

94 EXCEPT AS EXPRESSLY PROVIDED IN THIS
AGREEMENT, ATRT MAKES NO REPRESENTATIONS
OR WARRANTIES, EXPRESS OR IMPLIED, AND
SPECIFICALLY DISCLABMS ANY REPRESENTATION
OR WARRANTY OF MERCHANTABLITY, FITNESS .

PERFORMANCE.
95 THE LIMITATIONS OF LIABIUITY SET FORTH IN
THIS AGREEMENT SHALL APPLY: (1) REGARDLESS
OF THE FORM OF ACTION, WHE THER IN CONTRACT,
TORT, STRICT LIABILTY OR OTHERWISE; AND ()
DAMAGES  WERE .
FORESEEADLE. THESE LIMITATIONS OF LIABILITY
SMALL SURVIVE FALURE OF ANY EXCLUSIVE
REMEDIES PROVIDED IN THIS AGREEMENT.
9.8 The parties acknowledge that the limitations on
fablity set oul in this Asticle @ heva boon negolaled
between the parBes and are reganded by the porties s
being ressonable in ak the dreumstances.

0.0 TERMINATION

104 K -;:mfaluopnﬁomorobmlnymm
ten or condiion of this Agreament sand the fallure
continues unremedied lor thirty (30) days afler receipl of
writien nolice, {I) the other party rrisy lemminale for cause
anyAﬂIchmﬂ\!ﬂfldldbyhbtud\,or{ll)mmh
faflure Is » non-peyment by Cusiomer of eny charge
when due, othar than » cherge being disputed by
Ousbmrpurwal'ubsmlon24 ATAT may, ot s
opﬁon.malcampmdmcmdbrreqwac

upon writlen noﬂccbydmcrpaﬂyluaomupw (11}
becomes insolveni or involedt in 8 liquidation or
termination of Hs business, fles 8 bankrupkcy petition,
hae an involuntary benkrupicy petition filed agains! A {if
not dissnissed within thirty {30) days of filing). becomes
N2 M103 MA_VER_IX.00C
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his Agresment.

Atachment shal not affect the righis and obligations of
the paries under any other Attachment.

10.5 Tha parties acknowlodge that ATET's Tarlfe ond
Service Guidas, which may be modified from #me ¥ Bme
by AT&T, may govem or alfect cortaln Services, ATAT
may emand an spplicable Tarll or Secrvice Gukis from
tims © Uma consislent with this Agreament, provided
however, that ¥ ATAT revises on applicable Terill
Servics Guide In & mannes that is maleris] end sdverse
to Cusiomer and ATET does not effect revielons that
remedy such adverse and material effect within thi-ty (30}
days aflor receipt of wiiten notics from Customer, then
Customer may, as ks sols remedy, clect L terminats the
alfected Service components on thirty (30) days' writieh
nolice, glven not lster than ninety (00) days ofer
Customer first leams of the sveni(s) giving rise fo the
tarmination right.  However, a revision 1o a Tl or
Service Guide shall notl be considered maledial end

adveres 0 Cuslomer i () R offects only Services or .

Service components not in substantial uss by Customer
at the time of the revision or (1} R changes Reles and
Chargas that are not fixed (stabllized) in an Atachment.

110 FURTHER RESPONSIBILITIES

" Service with non-ATAT sorvices o products, by

Customer or othors; ATAT's achersnca o Customer’s
wrrition requiremonts; or, use ol the Sarvice In violation of

. this Agresment. Customer agrees 10 defend or sattie any

claim against ATAT and fo pay sl Comages that a court
may award againsl ATET in any sull that afleges &
Service infringes any petent, tredemark, copyrigit or
trade sucrel, due W any of the axceptions In the
preceding sentence.
112 Whenever ATAT is responsible under Section 11.4,
ATAT mey st s oplion elther procurs the sight for
Customer lo continue using, or may replace of modty the
nlieged infringing Service so thal the Service becomes
noninfringing, but ¥ those allamatlvas are not reasonably
achievabls, ATAT may lerminsle the affecied Service
without liabffity other than as stated in Section 11.1.
113 ATST granis to Cuslomer the right 1o permil Users
o access and use the Services, provided thal Customer
shal! remain solely responsible for such sccoss end use.
Excepl ko the extant AT&T is obligailed to indemnlly
Page Sof &
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reguiations, s nd any use or tensfer of the
\schnical

producis, Sofiwere, and Information must be in.
compliance with off reguiaiony. The parties
wil not uss, dis , tansfer, or tenamil the
equipment, . Scftware, or lechnicsl informetion

13.3 If any portion of this Agreement Iz found o be
invalid or unenforceshils, the remalning provisions shall
continue In eifect and the parties shall prompity negoliate
1o repisce such portions (hat cannot be implemanted as
agreed and thel sre essential pants of this Agreement.
Tha negollations shall be conducied in good {aith and
shall prasetve the Intention of the parties ss expressed in
02M1/03 MA_VER_IX00C
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survive lermination or expkation.

130 The suthentic Jangusgs of this Agreement Is
English. in the event of s confiicc between this
Agreament and any transiation, Lhe E nglish v ersion wilt
take precedance.

1340 THIS AGREEMENT CONSTITUTES THE
ENTIRE AGREEMENT BETWEEN THE PARTIES WITH
RESPECT TO THE SERVICES. THIS AGREEMENT
SUPERSEDES AlLL PRIOR  AGREEMENTS,
PROPOSALS, REPRESENTATIONS, STATEMENTS OR
UNDERSTANDINGS, WHETHER WRITTEN OR ORAL

CUSTOMER PURCKASE ORDER FORMS NOT

- EXPRESSLY SET FORTH IN THIS AGREEMENT OR

AN ATTACHMENT.

Page 6 ol . ATAT PROPRIETARY
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is Allachment consisis of this Cover Page, Secvice Order Attachment end the Applicable Tariffs inocorporated therein by
erence. The order of priority In the event of inconsistency among terms shall be

!
1
\

Rees

{ ¢ (. AT MA Reforsnce No.
T = srvices

CUSTOMER Logal Nsme ' ATST Corp, (ATAT) ATAT Sales Contact Neme [
Transcom Enhanced Services, | AT&T Comp. “Simpilly Teloom Soktions
LLC Bront Saxon
CUSTOMER Address ATA&T Address ATAT Sales Contact Address
1925 W. Jobn Carpenier Freeway 55 Corporate Drive 2531 146
Irving 1 Bridgewster, New Jersey C8007 The Woodlands

1 75083 . : ™ 77380
CUSTOMER Coniact AT&T Contact N — AT&T Saiss Contacl informatien
Name: Chad Frazler Name: Master Agreement Support Team | T : 201-466-6000

] Titla:President . { Emel: mastiBatt.oom Faxc. T13-6657-5040 :
Telephons: 972-792-3745 : Emall: breni@simpiifyisicom.com
Fax: 972-889-277$ Branch Manager: John Tidwel
EmpH: Soles Strate: SMB ]

{ Seles Region: Southem

CUSTORER Billing Address Local Private Line Customer Account

] _ Information .

1 1925 W, John Carpenter Fresway sulls | Billing Account Number/BAN:
500:

- irving:
TXI75063:

This Service Order Attachment I8 an Atlachment to the Master Agresment between Customer and ATST daled

(*Agreemsnt”), and Is an integral part of that Agreement.

Taclifs, then the Masler Agreement

the Service Order Alachment, the Applicable

_ This Service Order Attachment may relata lo servicas provided bﬁ, and larilfs filed by, ATAT or by any of #s subsidiaries,

‘ ingluding Teleport Communications Group Inc. {TCG) and its subsidiaries and affiflates.

" ATAT, TCG, of any affilate of AT&T or TCG.

Dy

Bits may bs rendered in the name of

SIGNATURE.BELOW BY YOUR AUTHORIZED REPRESENTATIVE IS YOUR CONSENT TO THE TERMS AND
CONDITIONS OF THIS SERVICE ORDER ATTACHMENT. ’

SUSTOMER: )
Transcom Enhanced Sesrvices, LLC

ATA&T CORP.

-egsl N

Q/WWV‘\- ey % i
Authorized Signaturd | Authorized Slg -
Ched Frazier Frances M, Mikulle
i Name Printed N . Manager
Pestdent
Title Tie
L[23f02 __ I

ast Updated: 12/23/02
1a-locaiivoicetcg-sig
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. .

This 1 an Addendum to the Service Ordar Altachment, providing the foliowing {srms and
conditions, which arw sppiicable to the Sarvicas/Offers Provided In the Servios Order

*The Customar cactifies that {1} R is an Enhancad or information Servica Provider, {2) R provides
.-phuw-mwmwwmwwsmmmmmnmmuw
from the access chargos spplioabie 1o cicull switched intersxchange cals by virtus of he Federal
Communicelions Commission's (FCC's) aslabilshad poliay of sxampling sk Vol Services from
sccess charges ponding the Asiure adaplion of nondiscriminalory ¢ on e subject, snd, . 1
hance (4) Customer's Vol Services can Lewfidly be provided ovar end uver local sanvioes, The
scknowsdgaments In this 2 9cion shall n no w ey 8§ Xpand, sniargs or Incresse ATEY's dulles, ]
obligationa and liabilitles, which shall tamain as grovided in the Applicabls Tarifls, The Custornél

et s AL

. iy

in e avent of {s) & ruling by the FCC or othar govemmenial agency of campaiant
zmmmmnvwsmmswmnwumummms
dmu@)AT&Tmﬂﬁu&qumm\b«uwamsmCameC)m .
ATI.'!'nwnd\amumeoiPw.MmqmmhMmmm
mmuwm-mwmmfmmmwmmmw
ATAT within flosn {15) days of such niing of ATAT'S nolios 10 Cusiomar of such access
by an REC. Such notice myst request that the atfected circilts Mdhmmmhmm :
days of date of the nolkke. H ATET doss ot recelve notcs e provided In parsgeaph, ¢
cwnmuumllpayalmwwmuﬂmupwhmolwuud{a}un)h
the precading sentsnca.

Customer further agress ol for asch call over 8 Primary Rals Interface (PRI) thal
not o local call o the lelephone number assigned to thal PRI of the local

he %wn ATATITCG tarif), Customet will ba charpad ATET/TCG's applicable tofl rates for
the >

ATLT PROPRIETARY

Papn Yol 9
Trenscom Enhanced Sorvices LLC- Addefgum
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McLeodUSA

This Agreomont is made by McLoodUSA Telecommunication Serviees, Inc., mn lowa corparation with its principal offices st
MeLeodUJSA Technology Park, 6400 C Street SW, Cedar Rapids, lows 52404 ("McloodU SA™), aid Unipoist Sexvicns, Inc., s Texa
with ks principal offices st 6500 River Place Bivd, Bldg 2, Sie 200, Austia, TA 78730 ("Camtomer”), effective _November §,
2003, McLeodUBA and Cusiomes may aiso be referred w a3 the "Parties™ or “Party” os the costeont allows.

The Purties sgroe us follows:

1 B Enrpom, Tha following terma xnd conditions apply 10 the provision and uwn of Services by the Castomer s
described in any sttached sddenda, axhibits, schodules and other documents which are spec:fically mada a part of the Agrocmeot.
This Agreement, and any atachmencs hereto requiring signaturs, have no foree or effect until sigbed by the sutharized McLoodUSA
representative, i

2 Daflsed Terms, The following termg sro uted as defined. The definitions apply 1ot ealy 4o this docment bat alaa 40 aary
stachments. '

“Agreoment,” mesns this docunent titled Master Sarvices Agreamant and any sttached adcs nds, exhibits, schadules or other
documnenty specifically refarred to and incorporased. .

“AUP,” means the McLeodtUSA Acceptable Use Policy governing tha use of the Services, vaich is avallable at,

v mcleodutacom.

“Deposit,” means & cash deposit, revocable letter of credit and/or individual guarnty, or < ther form of security in form xnd smount
acceptbls to McLoodUSA.

“Digpute,” means sl controversles or claims arising out of or relating to this Agreement, including agy breach or billing dispute.
“Duc Dats,” moans the dats oft agy invoice or bill presonted t9 tee Camomer by witlch pavment is dus,

“Effective Dete"™ means the date eatersd Ia the opening pargraph of the Agreement, and which the Partes inteaded to be the date the
talos cffoct.

“Equipment,” means facilities or equipment provided, owned or instalisd by McleodUSA.

“Offset Allowsnce,” means eny faes, charges or otiser amounts due and owing under this Agreement or other sgrecments becwoen the
partieg, o thelr subsiciarics or affflistes, which the partica may chooss 10 offset sgainst ama snis due end owing in other agrecments
besween the Purties. .

“Sarvices,” mosns thoss facilities, products and servicss provided by McLeadUSA, under the Agreement.

3 Teom, This Agreoment is in effact for One {1) Yoar from the Bffactive Dom. The Agreement will sutomaticatly reneve for

successlve torms, equal in length 10 the prioe term, unlest 5 Party provides writien notice of -smination st least nivety {30) days prior
o the end of the then currvot . .

4 Bilisgand Parmant Terma, )  Reodoriog of Bills. Mol.oodUSA shad bill charges snd spply credin as
provided for in stachments to this Agreement, McLeodUSA shall %l In advance charges Tor all Sarvics 13 be provided &uring the
ensuing month cxcept for churges dependont on usage, which shall by hitlad fn arrears. Adjustmens for the quantities of Service
catablished or discontioued in auy billing period during the term will be proreted & the mamber of days based on a thirty (30) day

month, if applicable.
)] Prapent of Biljg. Customer shall pay all invoices by the Due Dete{tet 30 From the (nvoice date). Amounts bocome past due
if oot recsived by the Due Dats. The unpaid batancy of swry pest dus amounty not recelved by the end of Customer's monthly billing
cycls shal] bear interest at the race of one snd one-belf percent(1.5%) per month, or the highost rate atiowed by law, whichever is laas.
Prymeat is not deemod nuade until recaived by McLeodUSA. ARl reasomble costs and expecacs, including bt not laxited 0

atorneys” fecs, xpenses, cownt costs and service charges, incwered by Mol aodUSA is collazting past due pryments will be an
expense of and charge 1o the Customer. Cusiomes shall bs solely tesponsible for alt charges for Secvioss, aven 1 such charges were
incurred through fraudulont or unauthorized use of the Services; unless McLoodUSA has aciual kngwledge of o s groasly negligemt
in discovering such fraudulant or unauthorized uss and Fulls to inform the Customes.

()  Taxotand Feey Excopt for taxcs of wsscsaments basod on McLoodUSA net income, ad valorem, personal, sad tesl property
taxes imposed on McleodUBA propety, Customar shall be sclaly responsidle for prymant of aH sales, uss, property, pross recsipts,
exclse, access, bypexy, franchise, value added, communications, Universal Service Pund, ot sther jocal, stale and Godern! txxes, foes,

]
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charges, or swrcharges, however desighated, imposed by any domestic of Enternations! govertinent watity oa or besed upon the
provision, sale or use of Seyvices delivered by McLoodUSA. ‘ ‘ )

{©  Regulatocry aod Legal Chanpes McLaodUSA toay ehect or be required by law 1o file with the eppropriate regulatory agency
tariffs respecting the delivery of Setvices. [n the cvent snd 1 the extent that such tartffh arw filed respecting Secvices ordered by
Customer, the torras yet forth in the applicable tariff shall govern McLeodUSA delivery of, xad Customar’s consumptios or use of,
such Sarvices. If the twiff creates any adverss matarial impact on Customar, Customer toey termikoty the effected Service(s) withow
{ncurring sy warly termination lsbhiliey. :

(o) Dispueed Bills. Curomer may dispute any kvvoice in good fhith but must timaly pay the andispuled portica of the invoiee in
fu)l and sbmit & documented cialm for the dizputed amount. . All claions Dt be submitted 0 MaLaodUSA within forty-five (45)
days of the Dus Date. 1f Customner does aot submit a claim within such period and in the mzanec stated above, Customer waives all
cights to dispute such charges,

'3 Credh Aporeval snd Depogita,  The obligation to provide Sezvices is contingerd upoa continuing crodit approval by
MeoLoodUSA. Upon request Customar shall deliver 1o McLeodUSA. information concerniry; Customer”s operations necesiary 1o taaks
the approprime credit determination, McLeodUSA tniy require 8 Deposit prior to commeric unent of Services: {s) s a coadition for
{ts signing this Agreement or providing Services; (b) a » condition to its continustion of $«:vicea, but oaly when Cusiomrs
consumphtion of Services mxterially excosds Customer’s snticipated uee; (c) when such-Deposit 8 required in onder 1o secure
Customer's anticipated uae; () when sach Deposit is required in order to secure Customar’s continued payment cbligation, which
Deposit shall be held by McLoodUSA as security for paymant of charges; of (o) &t anytiee uring the teem of this Areement, ifia its
ressouable discretion, Customer's financial condition changss in «n adverss, materisl wwmwier, with coasiderstion given-to e
tineliness of Customer's pryments. Requests for Deposit nmt be honored withia five{5) business days, or MeLacdtSA may
terminsts this Aproement for cause wichout Habllity on the part of McLoodUSA. 1 this Agrzement, or aay of the Services provided
Mevcin, fins bown termirasied, the Deposit shall be applied to afl charges and other arsounts then dut McleodUSA. MalLeodUSA
agrees to refund the excess porticn of the Deposit, if sy, within forty-five (45) duys following final settiomant of Customer®s soconnt.
The refunding or erediting of the Deposit in na way relieves Customaer from complying wit all terms and provizions contained In this
Agreemont or froe tendering peyments when dus. MolsodUSA resorves the right to deny ity Castomer ordar for Servioes which, in
its reasorable discretion, excetds Customer’s ability to pay. MclacdLISA reserves the right 1o mmediately suspend Services
provided %o Crstomer hereunder if MeLeodUSA, in its reasonable opialon, belicves tht there has been & frandulont uss of the
Services or substantial mizreprsentstion with regards to use of the Servioas, on the part oft 3¢ Customar. MeLeodUSA agros to
notify Cusomer of any suspected or actus] fraudulsnt use and allow Customer seven {7) businest days from the dale of potificatios w0

cure the actua! or suspected faudulent use of Secvices, after whick McLaodUSA mxy termitale Services provided to Cuntocner
hercundsr, .

& Misnye of Service, For applicable procucts, the Cusiomoer shal] comply Wit the curront version of the MeLoodUSA

AUP. Cusamer will be responsibls for being informed of, and informing and educating s xmployees, representatives sod customers
regarding the AUP, McLaodUSA reserves the right to aend the AUP from tinw to tiers, 8 Tective upon the posting t the websita

address. This section does not obligate McLeodUSA to detact or roport unaathorized or frindulent wee of Sacvices.

1 Amlgnability, Tha Customer shal] not assign this Agrecment to any othar enticy or pacty without the express writion
consent of McLeodUSA. However, eithar Party shall have the right to assign, coavey or othorwise tranafler is rights, title, inorest and
obligations undar this Agrecmwent, it whole or ls part, to any emity controlled by, controlliog or tader common conrol of the Pasty, or
sy entity into which the Party may be merged or consolidated or which purchases all or sulstantially all of the assety of the Pwrty.

& Sectiog Iateationslly Owmitied

| Linitation of Liability, NEITHER PARYY SHALL BE LIABLE TO THE OTIER POR ANY INCIDENTAL,
INDIRECT, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES OF ANY KIND (INCLUDING, BUT NOT LIMITED T0O,
ANY LOSS OF USE, LOSS GF BUSINESS, OR LOSS OF PROFIT, AND REGARDLESS OF THE FORM OF THE ACTION,
WHETHER IN CONTRACT, WARRANTY, STRICT LIABLLITY OR TORT, INCLUDING WITHOUT LIMITATION,
NEGLIGENCE OF ANY KIND, AND RECARDLESS WHETHER A PARTY WAS ADY ISED, HAD REASON TO KNOW,OR
IN PACT KNEW OF THE POSSIBILITY OF LIABILITY. MCLEODUSA SHALL NOT BE LIABLE POR THE ACTS,
OMISSIONS OR DELAYS CAUSED 8Y THIRD PARTY YENDORS. Unleas atherwise provided for in this Agreenocet, sy
McLeodUSA liability to Customur for any damages of aiy kind shall be imked to an owt-ot-sarvice credit dotcymined by 2 pro-rated
amount 9qual to the charges due for sach twenty-fhur (243 hour periad sevice has not been satisfactorlly provided. Remedlies under
this Agreament are exchuive aad limited to those expreaxly seated inthe Agrerment.

10.  Warrastics,  Exceptas may otherwise be stated In this Agreciment, THERE ARE NO WARRANTIES OF ANY KIND,
EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED YO, WARRANTIES OF MERCHANTABILITY OR FITNESS POR

A PARTICULAR PURPOSE.
2 Z:z
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11 Asauired Entity. In the ovent Custoesr or Customir’s Affillets acquires tarough purchass, merges, of other means
of acquisition an entity as an AfRHase during tse term of iy Agreemont, Crstomer snd Affilists may oloct one of e following: (1)
Affillate rany be deemed 10 bs & joln party with Customer under this Agresment; or(2) if the Aftiliate ls xiso coutracting with
MeleodtISA for the sama or sl milar services s providad for in this Agreement, then Custoryer sod Affiliaie may cloct, provided the
afection will not advensely affect seyy volume or revenns commitments rade i the aggregase: ty the-Customer md the Affifiss, which
sgrecmem will govern the partion going forwand, I alternstive (2) is selocted, Customer anc Afilists may termioate, without cost or
liability, tachading any early termingtion liability or liquidaied dunages, ope of the existing cgreoments and became jolnt parties under
the remaining agresment (“Surviving Agresmant™). Customer shall provide written notics i McLeodUSA that-Customer and
Affilinie sre excreising such clection, identifiing which agreatent will be termlnmted and which agroement shall remaia offsctive
among McLaodUSA, Customer, and Affilists, For the purpotss of this section, “Aftlinte™ shall mosn any eotity witich controls, is
controlied by, of & under common tontrol with Customner; and “control™ shall memn st loast (TR percont {30%6) ownershp or at kamt
fifty percent (50%) of the voting interests of the entity. The parties scknowiodge and agree that the Surviving Agreement shall be
amendod 0 corroctly reflucy the partios® numes, but in all ocher rospects shall have (dsntical rces, charges, weam and conditions ss
contsined {n the Surviving Agremmant prior to the slection of the Custamar sad Affilisee. The effective dale o' the Surviving
Agreament shall by thirty (30} days from the datc of the writtag notics to McLeodUSA ol the parties agres 10 wn sarlier cffective
data and the Surviving Agroemant shall ronew, expire of teminate in aceordance wiih its origing) tormk. :

12.  Disputs Rasolution, A Dispute shall be resolved In socordaace with ibe follo #ing procedures:
)] A Dispute shal] be reforred jJointly to the rssponsible area Vice Presideats for Mcls o USA and the Customer. {n the evant
that ooe of the individuals specified above is unavallable, the Disputo shall be rofared &0 thet -ndividuad’s inmediata superior or

o) If such persons do Dot agroe UpoR & decisios within five {5) business days afier referrsl of the Disputs 50 them, the Dispum
will be escalated to the Presidents or squivalen for MeLoodUSA snd the Customar.

© In the cvont that the Thspate I not resolved in five (5) additional businces days #s 124 forth ina) snd<(b), sbove, the Parties
resucve thele rights ot the end of such process 1o soek such other refiaf as the Party dectns apyroprisee.

13 Tarmipation for Causy, Either Party may lerminme this Agrotment, or sy spec ‘ic Scrvice provided hereunder, for cause,
provided writien notics specifying the cause for temication and requesting correction with(: ¢iiety (30) duys (correction withis tes
(10} days If cause by noc-payment) js given 1o the other Party and such cause s not cormoctes within mich thiety (30) day {or, in the
case of non-payment, tea (10} day) period. Cause is aory rusterial breach of sy term of thin Agreement, provided thet i no evest
shall vieLeodUSA be Lisbie for the sots, omission or delys catsod by third party vendors to MeLoodUSA (speciticatly including
incumber carriors) as Jong as McLaodUSA has made commerclaily ressonsble sfixts (0 ok cuin neceesary sarvicas os & tnsly basis,
Cause shall inelude but nat be limited to failure of Custoroer to pey charges wiken dus, baptuper use of Sarvioss resulting in
degradation or blocknga of the network, frauculent use of the Services provided, or refusel < { 1be Customer 40 abids by the tarms of
the Agreement Unless otherwise stased in this Agroement, if MoLeodUSA terminates for caxxce, Customer shall pay a8 liquideted
damages and not 28 4 penaity, the following: €a} if such wermination is peior to instalistion o “Services, damages shall be those actoa!
and reasotable expensos incuxred by MoLaodUSA through the dats of tarminmtion; {b) #'aRw activation of Servioes, Customer shall
pay in addition 1o any charges for Services used, dumagas equaling $0% of the laxt thres i« s xysrags billing rultiplied by the
number of monthe remaining under the term of the Agreement. sctual expenses tacurred by MolaodUSA o inltiats or terminats the
Scrvices, any instaliation charges walved, and sy dhcounts or crodits granted withie Bxhibits 1o this Agresseit.. if Cusicmer
terminstes this Agreement for camse, Custamer's sole remedy, in sddition 10 Ay secvice cred its that Customes touy be entitled o, shall
ba to tcrminats this Agreamant, All rsascasbie costs and sxpenses, including but not linitec b) adomneys fess, court cons snd srvios
charges, incurred by the Party terminating for cause in secordance with thls section, will be 1.n expense of and charged 1 e
defaulting Party. Remedies ubder this Agreement ars sxclusive and Houted 10 those express-y stated in this Agresment.

4 Tanminstion for Conveplepcs, (x) Wheee a changs ia spphcable lsw or reguletion msterially inoresses the cost of
Services for elther Party, the sffectod Party may: {s) slect to conticue the Secvices withour eoy changs in the Agreemant; (b) within
thirty (30) days of potics of the Jogal or regulatory changs, request rencpotistion of that partion of the Agreernent whick caused the
incresse in cost: or (¢) cancel the effectad Sarvice upan thirty (30) duys' written notiss withe u payment of any termiation fiablity as
peovided for in this section, but with pryment in full of sil due recurring sod nowrecurring charges and 2 pro reta portioa of any
credics, discounts or walved charges provides ot the inktixtion of the Agreemcnt, Customer w gy also terminate the Agroement, or sny
Bervice provided hereunder, &8 Ky convenlance, upon thisty (30) days wrien poties; however, the Customer shall pey In addition
any cherges for Services used, damages equaling 100% of tha Last three montha aversge bllling mukipiled by the cumber of months
remaining under the tormn of the Apreament, actua! cxpeases incurred by McLaodUSA 10 ini.late or termadnats the Services, sy
Installation charges waived, and wery discounts or credica granted. In the svent Customar intenwds o torminass this Agrosment, or wzy
indlvidual Service(s) provided undes this Agreernem, Custosner shall provids McLeodUSA - vich both written notios of serminetion
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md proper duemmdoumm(egom MeLoodUSA shall disconnsct Service(s) and discontinng bilting Custemer for
aﬂkvb(u)mlﬁﬁn&kq()ﬁ)dup&unmhdwmdowmﬂm

(i) Customer resecves the right & move ey oe-net circukt ot sy time sfer it has becs insta Jed for six mooths, subjeci io the
following condhtions: 1) it must be replaced by s chroult with oqual or grester towal moathly circalt charges (subject 1 svaflablliy of
the replacement ofroult requested); 2) pyment of « per circub, reconfiparstion chargs; wnd *) the term of the replacemnt clrouit must
equal the resnatining term of the original circuit or twelve rontba, whichever is greater, £n the event-Customer cxarcises soch right of
portability, Custoener shall not be Mable for any early tarmination Habllity on such poried cirsults. Portabllity dows not apply w
ciruits purchased by third parties on behalf of the custorner, Any charges resilting fros oadly termination of Services obtwined
thorough & third pasty will be passed through to the Customer, All Services purchased tbrouph s thind pasty shall be designated
“off-nat” o the applicable Service Description.

15 Iudsmnlty. Each Party agrecs 10 reloase, indemnify, defond nad hold harmicss the other Party fom all fosses, clsln,
decoands, damages, experues, sults or other actions or my Liability wimtsosver, including, bt not limited to, costs and attorneys' fess
and sxpenses, whethor suffarad, mads, instituted or sssexted by zay other party or peracm, (o invasion of privacy, personal izjury te or
demwmthquMdm whether 0: not owned by others, resuiting from the
Indermnifying o fihure to perform under this Agresment, regardiess of the form of action; except fox that portion
ﬁMWﬁ%iMW&mmﬂWamﬂimthMam This indemniftoaion
is conditioned upon: () the indemnified Parcy promptly notifylag the indemaifying Party o' say sction taken against the indecwiied
Puarty relsting to the indemnification: {b) the indemnifving Party having sole autharily to deferd any such aztion, inclading the
sclection of logal counsel; (c) the indemnificd Party may engage separase legal counsel only af ity sole cost and exponss; andd(d) in no

evert shall the indemnifying Perty settle or consent to say fudgnwnt partaining 10 sary such Lotion without the prior wrikiea consent of
the indemn{fed Party.

wwn‘ In the course of providing Secvices to-Qustomer, McLeod JSA may be required to owlks
ml‘iﬂll service provider (including but not Linised 1o the local exclangs carrier) whate such third party

mﬂuﬂlmhwmmMMCM'). n the evest Special Construction is required 1o provide
Custorner with the Servica(s), MoLeodUSA shall natify Customer of such time and mataria] costs. WCutomaer agrees to Spacial
Construction, Customer shall provide McLacdUSA with written confimation of &3 consent. and agresment £0 pey the Tinse and
materials costs specified by McLeodUSA, Notwithatendiag axy earlior wemination of Servize, once Special Constrootion hes
commenced with Customar® smmmumamwmmmuhvauw
MeLoodUSA, 1f Custiamer docs not agree to such Special Coastruction, Customer shalf have the right 10 tacalnate its order for the
effsctad Servica(s) with no escly sermination liabilky on the part of sither party. For parposss of this Agreorsent, “Special
Construction™ may include thoss construction efforts undartaken by the third party service revider: {I) whess facilities are not
preseatly available, and there is no othar requircmant o the past of McLeodUSA for the facilbrties 3o constructed: (i) of & type, or over
a route, other than that which MeLoodUSA would normally utilizs in the furnishing of Serv cws;{{tl) where Services or facilities
requested are in 3 quantity grouter thae that which MeLeodUSA would normally coastruct; : v) for Services required by Customer on
s expedind basts whare special construction is reqaiced:{v) ou & tempaenry basls eati! perrunant ficitities are available; on(vl)
involving sboormal costs.

17 Eoulomext svd Fycilities (s} McleodUSA Equinmeng, Customers shall not and aball not permk others ko
rearrwoge, disconnect, retnove, sttempt to repair, of otherwise lamper with sxy Equipmont + fihoot the written consent of
McLeodUSA. T Whhmhwwﬂhmﬂmlmuumhwmoﬁt&m&l
wmm&muxan&-Muanwm«wumum
without first obtaining writtes approval, ln addition to any other remadies for breach by Cuatomar of Custorner’s obligations,
Custornar shall pey McLaodUSA {or sy damage 1o the Bquipmunt snd any cogoing service chargss In the svent that maintensnce or
inspection of the Equipment is roquired z5 § resukt of Customar’s broach of this subsection. In no evont shalf McLeodUSA be liable 1o
Customer of any other person for interruption of Service or for sety other loss, cost o damu;ie casad or reluted fo tanpering with the

Equipment,

») WMMwbwiWthwmdm
facilities, services and oquipment. The faflure of Customer-provided facilities, services and squipmant will not relieve Custorer of i
obligation to pay for Services vader this Agresment; nor i Costomaer relleved of its objigsiion to pay for Services from the Customer
requesied doe duts, {f Customer fs not prepared 1o socept Services on such dete, McleodUSA shall not be responaible for the
qparstion or muinterance of ey Customerprovided facilities, unless specifically agreed t0 1 writing. McLaodUSA shall notbe
responsible for the trausmigion oc reception of communications or signals by Customer-prt vided faclliies or for the quatity of, or
defocts In, such ransmission or reception,

1 GeeralProvisiops, (v Choice ofLaw-Yeus,  This Agrooment shull be interpreted and constrund in
aocordance with the faws of the State of Delxwate withewx regand 1o choica of lsw prinsipled.
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) mwmmmuummmwuwm
mummmmmwuumm agroccnents, writien or orel, regarding such
matters. This Agreement may be mhended or modified but only in writing as catually agreed to by the Parties.

(e) Na Jolot Yenture Nothing in this Agreement shall be construed to constituts or conate 8 joint vesture, pertmership or formst
business of any kind xnd the rights snd obligations of cach Party shall bs only 1hose expressly statad in this Agrecment.
Nmmmmmmnbudummmhmmwmu,ormmm

{d) Farpe Maisarn. 1 parformaoce by McLeodUSA of uy obligation under this Agreement is prevented, restrioted or
W%Ww@dhm@hcﬁdummuuhmum&mam&

Customer-supplied equipment, acts of God, explosions, vandalism, cable culs, raturs) dlastans, oational emerpancies,
[nsurtections, riots, war, strike, lockowts, boycotts, work stoppages oc other Ishor difficulties, Js Mpmyvudm.u
" sny order, rogulstion of other sctions of any govesumazial suthority, Muwoﬁla tary suthority,

MMMMWMMMM:MM&&MMW&W«MM
McLeodUSA shall use raxscnable commercial efforts under the circumatances 10 avoid or remove such causes of nonpecformance
with rexsonable dispetch.

{€) Seversbility,  If any provision of this Agrecment is invalid or unonforcesbile under applicable law, spid provision shell be
ineffoctive % s extant of such iavalidity only, without in any way affscting tbe remaining provisions of this Agreeroest and the
Pﬂﬁuherabywwmhpodﬂﬁml&nspeauuyanhhnl!ﬂmmbkﬂvﬁduwhmmh
rendst it valid and enforceable,

(4] Confidentiality, mednmmmthmmWh&hmn
mMNMmhMmmMmmhmmdmme-whmw
lew. In the gvent the parties have entored into a uparsis non-disclosure agrocment covering die subject matter of this Agrecmeont, thet
agrecmcod shall superceds thess provisions.

@ This Agreement shal! not be construed to grant either Party amy t gat to uss aey of the otber Party's or s
dﬁlnm'mmm«mWNMNmﬁu&ﬂuMmugmmwm
macorinls or sctivities. Without timking the generulity of the forgoing. neither Party shall issus any publication or prost relosse
relating 10, or atherwise disclose the axistence of, any contractusl relationchip butweon the Tarties, without the writtea consent of the
other Party, except a3 my be required by lew,

oy  Suovival Mmmmhmwhbyhkmaﬂwmmwwmmm
or tarmninstion or canceltation of this Agrecment, shall survive.
® Notiogs, ATl notices or other conounications shall be doeed $0 have been given whea rads i writing and cither:

(1) delivered ia parsan; (2) received within twenty-four (24) hours after defivery 10 an agen:, much aa an overnight or similar dolivery

sarvices; all delivery sorvicos prepald; o (3) received within 72 hours ater deposited in 4« United Sates mail, postage prepaid, and
addresacd ax follows:

McLsodUSA Customsr
McLeodUSA Telecommumicstions Services, Ine. . Uhlpoint Services, 1o
ATTN: Contract Administeation ATTN;
1S East Fifth Strost, Suite 1800 6300 River Place B wlevand
Tulia, OK 74103 : Bullding 2, Suke 20

: Austia, TX 7370

: McLeodUSA Teleconmnunications Servicas, inc., Atin: Law Growp, MolacdUSA Techaology Pak, P.O. Box 3177,
Cedar Rapide, [A 52408-3)7T; wluﬁo&wﬁmuﬂu?&ﬁumm&umimhmm #fnotioe is
provided by gveriight mall, the sddreas is £400 C Srect SW, Cocda Raplde, lown 52408 £x5cpt whare the cotiext othorwise
ummmwmwhwnmbmgmm&oaym
)] The failurs of cither Party 0 enfores strict performance of sy provision of this Agreement shall not be
Wu;wﬂv«oﬂuﬂﬂummuubwwﬁwﬁhunymmﬁbnofﬁhm
{x) o Confing Repistration of Other Oy Before Services can be provi Jed, and if apolicable under the
MMMMmuﬂm%mdmoﬂumh;oﬁOClem- by 47 CFR 64.1195(h). lrrespective of
m.ﬁmﬂvemnfwmmummmmnmhnunhmcru4mnmmmum
Md&mwbhduml&udbﬂhmh%umwmmmhww
(1) This Agreomant applies only to thoss Services providad directly to Custamer and not 10 offerings
by Customer (o #ts customers. Unless otherwiss stated in the Agreement, the Agresment dous not constitnte 3 joint undertaking with
Customer % fomish ary secvice to customens of Customar, McLaodUSA doss pot indertaks: 19 tranamit messagrs, or o offer sy
telscomumunications sefvices to any person or extity other than Customer. McLacdUSA shal: blnuw!nywmlbmwﬁrh
content of ay communiceations sansuined via the Service by Cusomer or anty other party,

s
Customenr”s Initials # rz




